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CARLSON, JUSTICE, FOR THE COURT:
1. OnAugus 16, 1999, Franklin Rashed Boddie pled guilty to the crime of trandfer of cocaine. On
March 22, 2000, Boddiefiled in the Pike County Circuit Court apetition for post-conviction rdief (PCR)
seeking vacaion of the judgment of conviction and sentence imposed pursuant to his guilty plea. After a
hearing was conducted on December 4, 2000, the circuit court, the Hon. Kath Sarrett, presding, denied
Boddie s PCR mation. Feding aggrieved, Boddie gppeded that ruling arguing thet his pleato that charge

was void due to language used by the trid court which Boddie argued, in essence, dismissed the charge



of trander of cocaine. He dso argued thet there was no factud besisfor theplea A unanimous Court of
Appedss dfirmed, Boddie v. State, 850 So. 2d 1205 (Miss. Ct. App. 2002), and we granted certiorari.
We afirm because (1) thetrid court did not dismissthe charge of trander of cocaine, but merdy mede a
ruling on the evidence, and (2) the record as awhole established an adequate factud basisfor the plea
FACTSAND PROCEEDINGSIN THE CIRCUIT COURT
2.  Boddiewasindicted for the crimes of trandfer of cocaine and aggravated assault. Boddie filed a
moation to quash the indiccment, dleging that the grand jury did nat have suffident evidence to indict him.
After an evidentiary hearing, thetria court entered an order gating thet it was "necessary and proper thet
this [c|ourt make an adjudication on evidentiary matters in order to resolve pending disputesherein.”
(emphaas added). Therefore, thetrid court specificaly ated that the order which was being entered was
aruling on the admisshility of the evidence
18.  TheSaeinformedthecourt thet in order to provethat Boddietrandferred cocaine, the prasecution
intended to introduce the dleged expert testimony of the drug addict to whom the cocaine was ddlivered.
Thetrid court held thet the "opinion of adrug user that the substanceis cocaineisnot suffident.” Thetrid
court further stated thet "[t]o dlow prasecution for the trandfer of cocaine indictment when the court has
mede this ruling, would be improper. The parties have gipulated as to what the proof would be and
therefore, this court feds comfortable in granting what isin effect adirected verdict.” Thetrid court dso
ruled that the Satement miade by the defendant that he did in fact transfer the cocaine could be used againgt
him to prove mative under the aggravated assault indictment. This order did not quash the indiciment.
4. After the entry of the trid court's order, plea negotiations continued between the State and the
defendant. On August 16, 1999, Boddie entered a plea of guilty to the trandfer charge, in return for the
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Sae's agresing to recommend asentence of twenty yearswith ten years suspended and served on post-
release supervison' and afine of $2,000. The State dso agreed not to prosecute the aggravated assault
and armed rabbery charge. At the sentencing hearing, thetrid court made sure everyonewasin agreement
that the previous order entered was a ruling on evidentiary matters and the indictment had not been
dismissed. All parties, induding the defendant, stated that they agreed thet theindictment was outstanding
asto thetrander of cocaine charge. Thetrid court made sure Boddie was aware of hisright to atrid by
jury and the right to goped any conviction pursuant to ajury verdict. Thetrid court dso ascertained that
Boddie was aware that a plea of guilty waived those rights. Boddie informed the trid court that he was
pleading guilty to the charge of trander of cocaine because he was in fact guilty of the offense He dso
dated that he was "stidfied the State [could] prove beyond areassonable doubt that [hewad| guilty of the
offensecharged, unlawful trandfer of cocaine” Boddiesmother wasdso present & thissentenaing hearing.
She gated thet after having been present during the discussions between Boddie and histtorney, shewas
sidiedthat Boddiewasawareof consequencesaf hisguilty plea. After finding that Boddiewas competent
and thet he voluntarily, knowingly and intelligently waived his rights and entered aplea.of guilty, the trid
court accepted Boddi€'s quilty plea

m.  OnApril 8 1999, Boddie, through new counsd, filed this petition for pog-conviction rdief. In his

petition, Boddie argued that he should not have been dlowed to pleed guilty to the charge of trandfer of

'Pursuant to Miss. Code Ann. § 47-7-34, the " maximum amount of time that the Mississippi
Department of Corrections may supervise an offender on the post-release supervison program isfive (5)
years." The practical effect of the sentence would be that, just like supervised probation or a suspended
sentence (with no MDOC supervison), only five years of Boddi€' s post-release supervison would be
under the direction of the MDOC, with the remaining five years being served in essence like unsupervised
probation” or a suspended sentence.



cocaine becausethetria court'sruling effectively dismissed the chargeagaing him. On December 4, 2001,
after hearing argumentsfrom both parties, thetrid court again Sated that theindictment againg Boddiewas
not quashed. Thetrid judge held that he:

bes cdly wasgiving an opinion that with thet evidence | didn't think the Satewould prevall,

becauseif they didn't have the substance then the caselaw was againgt it, and even amed

withthat ruling the defendant choseto plead guilty to the offense of trandfer of cocaine. So,

it would just be [an] injudtice to dlow that to happen. 1t would defy reason and logic, and

the defendant was very wdl aware of the crcumstances, as was his attorney and his

Moather who sgned off on the Know Y our Rights Form.
Thetrid court thus denied Boddies PCR motion.

DISCUSSION

6.  Our gandard of review of thetrid court'sdenid of aPCR mationisdear. Wewill not reversethe
factud findings of thetrid court unlessthey are dearly eroneous Brown v. State, 731 So.2d 595, 598
(16) (Miss. 1999). Questions of law are reviewed de novo. 1 d.
7. In State v. Peoples, 481 So.2d 1069 (Miss. 1986), the defendant moved to quash the
kidngpping indictment, dleging insufficdent evidence After hearing argumentsfromall parties thetrid court
quashed the kidnapping indiccment. 1 d. a 1070. This Court held that the ruling by the trid court was
erroneous and the matter should have proceeded totrid. | d. This Court deated that “[n]either amotion to
quashnor any other pretrid pleading canbeemployed to test the sufficiency of evidence” | d. (ating State
v. Grady, 281 S0.2d 678, 680 (Miss. 1973); State v. Peek, 95 Miss. 240, 243, 48 So. 819 (1909)).

See also Callahan v. State, 419 S0.2d 165, 168 (Miss. 1982); Statev. Bates, 187 Miss. 172, 179,

192 So. 832, 834-35 (1940). This Court determined that "if the procedure employed by thetrid courtin



this case were permitted, it would have amonumenta effect on our crimind jugtice sysem.” Asthis Court

obsarvedin Grady,

The proper timeto te the sufficdency of the evidence to support any indictment iswhen

the caseistried on its merits Then if the evidence on behdf of the Sate isinaufficient to

support the charge madein theindictment, on proper mation, thetria court shouldsohold

and direct thejury to find the accused not guiilty, otherwise, the case should be submitted

to the jury to determine the guilt or innocence of the accused.
291 So. 2d a 681-82. Therefore, it would have been improper for the trid court to quash theindictment
for trandfer of cocaine based oninaufficiency of theevidence Thetrid court madean evidentiary ruling that
the person to whom the drugs were sold could not testify as an expert witness Thetrid judge aso Sated,
in hisopinion, that if that was the only evidence the State had to presant, he did not fed its case would be
successtul a trid. However, this opinion did not amount to a directed verdict, nor did it amount to a
queshed indictment.
8.  Asto Boddiesargument that therewas no factud baasfor hisguilty pleg, thisCourt isnat limited
to the transcript of Boddi€ s guilty plea hearing, but we are dlowed to review the record as awhole.
Gaskin v. State, 618 So0.2d 103, 106 (Miss. 1993). See Corley v. State, 585 So.2d 765, 767-68
(Miss. 1993). Whilethetranscript of theguilty pleahearing contains no spedific referenceto afactud besis
for the charge of trandfer of cocaine, Boddie made agtatement, which thetria court ruled to beadmissble,
in which he admitted to the crime dleged in the indictment. Boddie dso acknowledged at his guilty plea
hearing thet he was stidfied that the State could prove, beyond a reasonable doulbt, that he was guilty of
the crime of trander of cocaine. Thus, basad on the totdlity of the evidence, there exided afectud bass
for Boddies plea.of guilty to trandfer of cocaine.

CONCLUSION
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19.  Anevidetiary hearingwashdd beforethetrid judgewhere he ruled thet the opinion of adrug user
was not sufficient to prove trandfer of acontrolled substance. Although he incorrectly mede a Satement
about adirected verdict, the trid judge later corrected his missatement before Boddie pled guilty to the
charge, informing dl parties that the indictment hed not been quashed, merdly aruling on the evidence hed
been made. Knowing this fact and with the consent of his atorney, Boddie conscioudy and knowingly
entered apleaof guilty to the charge of trandfer of cocaine. Had he nat pled guilty, this case would have
proceeded to trid because the indictment was never quashed. Findly, based onthetotdity of therecord,
there exiged afactud bessfor the guilty plea

110.  For theforegoing reasons, we affirm the judgments of the Court of Appeds and the Pike County
Circuit Court.

11. AFFIRMED.

SMITH, CJ., WALLER AND COBB, P.JJ., EASLEY, DICKINSON AND
RANDOLPH, JJ., CONCUR. GRAVES, J., DISSENTSWITH SEPARATE WRITTEN
OPINION. DIAZ, J.,NOT PARTICIPATING.

GRAVES, JUSTICE, DISSENTING:

112. Fanklin Rashad Boddie was indicted for sdle of cocaine and aggravated assault for giving two
rocks of crack cocaine to a drug addict and/or her friend and then retdiating when payment was not
forthcoming. An order of nolle prosequi was entered, and he was later reindicted for trandfer of cocaine
and aggravated assault. The record is not clear asto how the State learned of thetrandfer, but it indicates
that the State never had possession of the crack cocaine and it was never chemicaly andyzed because it

was amoked by the drug addict. The defense moved to quash the indictment with regard to the count of



trander of cocaine, and the parties Stipulated asto what the proof would be on thet charge. Apparently,
the State planned to cdl the drug addict, who smoked the substance in question, asaM.R.E. 702 expert
to tegtify that the substance was indeed crack cocaine. Thetrid judge denied the mation to quash, but
found thet there was inaufficient evidence for the State to prove the trandfer charge and granted “"wheat is
in effect adirected verdict." Theresfter, Boddie entered aguilty pleatothetrandfer of cocaine chargeand
the State nalle prossed the aggravated assault charge. The mgority of this Court falls to recognize or
adequatdy address the determinative issue raised by Boddie - whether there was afactud basis for his
plea Ingead, themgority discussesat great length the moot issue of whether thetria court dismissed the
charge of trandfer of cocaine. In doing o, the mgority ignores precedent and misgpprehends the contents
of the record on gpped in thismatter. Because | would find thet there was no factud bads for Boddie' s
guilty pleg, | must respectfully dissant.
113.  Spedificdly, Boddie assartsthet therewas no factud basisfor hisguilty pleaand that the Court of
Appeds decison overrules Gaskin v. State, 618 So.2d 103 (Miss. 1993); Lott v. State, 597 So.2d
627 (Miss. 1992); Harrisv. State, 723 S0.2d 546 (Miss. 1997); Statev. Thornhill, 251 Miss 718,
171 So.2d 308 (1965); Austin v. State, 734 So.2d 234 (Miss. Ct. App. 1999), and their progeny.
Boddie's argument is basad on Missssppi Uniform Circuit and County Court Rule 8.04(A)(3), which
gaes

Before thetrid court may accept apleaof guilty, the court must determinethet thepleais

vaurtarily and intdligently mede and thet there is afactud bessfor theplea A pleaof

quilty isnot voluntary if induced by feer, violence, decgption or improper inducements. A

showing that the pleaof guilty was voluntarily and intdligently mede must gopeer in the
record.



14.  The Court of Appeds found thet the trid court made only an evidentiary ruling, despite the
"unfortunate’ language in the order, because it was not possible to grant adirected verdict onamationto
quach theindiciment. Boddie v. State, 850 So. 2d 1205, 1208 ( 11) (Miss Ct. App. 2002). The
Court of Appedsfurther rdied on cases presented in the Sate's brief setting out thet the proper timeto
test the auffidency of the evidence iswhen the caeistried on its merits  See State v. Peoples, 481
$0.2d 1069, 1070 (Miss. 1986); State v. Grady, 281 So0.2d 678, 681 (Miss. 1973).

Whenthetrid judge madetheevidentiary ruling, not onescintillacf trid evidencehad been

introduced. While the effect of the trid judges ruling was to forewarn the State of a

saious evidentiary impediment inthetrid of itscasebasad onthedipulated facts, theruling

could not prohibit the State from prosacuting Boddie on the indictment.
Boddie, 850 So. 2d a 1208 (1112). The Court of Appeds acknowledged that the pleatranscript reveds
no factud bags, but found that the omissonis not fatal because of astatement made by Boddieto police
and the gatement of the drug addict(s) involved. The mgarity of this Court o rdies on this Satement
asproof thet afactud bessdid exis. However, | disagree. At thetime the trid judge madetheruling on
the motion to quesh, both the statement to police and thet of the drug addict(s) hed been introduced and
werementioned inthe order. The parties stipulated asto whet the proof would show, dthough suchisnot
indudedintherecord. Thetrid judgefound thet therewas not sufficient evidenceto prosscutethe trandfer
charge based on the proof, or lack thereof, that the mgority now says edablishes afactud baeds
115.  Themgority datesthat thetrid court was merdy meking an evidentiary ruling and downplaysthet
the trid court dso sad “[t]o dlow prosecution for the trandfer of cocaine indictment when the Court has

mede this ruling, would be improper. The parties have sipulaied as to what the proof would be and

therefore, this Court feds comfortable in granting what isin effect adirected verdict.” | agreethat thetrid



court was mieking an evidentiary ruling. However, the evidence in a case generdly congdts of the facts
A finding that the evidence, induding Boddi€ s datement, was insufficient to dlow prosecution reguiresa
thorough andys's of whether that same insufficient evidence can provide afactud basisfor aguilty plea
16.  TheCourt of Appedls decison setsout thet "the transcript of the sentencing heering removes any
doubt as to the nature of the trid judges ruling.” Boddie, 850 So. 2d a 1208 (111). However, the
sentencing hearing conssted of a brief satement by two of Boddigsrdaives, the judge pointing out thet
Boddie had no prior fdonies, and adiscussion of thetermsof the pleabargain. Noneof thet shedsany light
onthejudgesruling. Likdy, the reference should have been to the hearing on the entry of the quilty plea,
which aso does nat remove any doubt. The judge did say "'[t]herewas aruling made regarding evidence
onthiscae Does evaryone agree that it was only an evidentiary ruling and that the Indictment is il
ganding?' However, thereisnothing that establishesthe nature of thejudgesruling onthe previousmation.
Other then the actud order itsdlf, the transoript from the hearing on the petition for pogt-conviction relief
offersmoreingght. At that hearing, thetrid court Sated:

There was a mation filed to quash the indictment by the defense atorney, Mr. Charles
Miller. . .. Now, maybe | was -- | misstated what | intended to say, but this was --
mations to quash are not dlowed. The Court has no authority to quash an indictment
unless there is some technicd reason that reguiresiit to be quashed. The indictment is
brought by the grand jury and should have been presanted for trid. | was obviously
concerned -- the Court heard the testimony and determined that thereisno
waythat the State can sustain aconviction unlessit has some of theevidence,
and | think it wasstipulated that the Statedid not. | stated that thetestimony
is not sufficient to allow the prosecution -- to allow prosecution for the
transfer of cocaine whenthe Court hasmadethisruling would beimproper,
or it is stipulated as to what the proof would be, and, therefore, the Court
feelscomfortable in granting what isin effect a directed verdict. Well, at
that time, and had jeopardy attached, had thetrial actually comeabout and
the case been presented in the proper form before the jury this would have



been a directed verdict, and it would have been resjudicata to anything that
had goneon before. But, this-- thisorder wasentered and therewas gpparently some
plea bargaining. . . . The defendant got the benefit of his bargain. . . .To dlow the
defendant to come back and say that the, this opinion quashed the indictment when the
defendant, his mother and his atorney dl agreed that it gpparently had not becauseit was
apending indiccment. They agread to it and entered apleaof guilty toit. Thet would be
aggnificant migake and it would just bewrong, therewouldn't be any judicein dlowing
thet to happen.

(emphasis added).

117. Theissue presented hereisnot whether the indictment was quashed, but rather whether therewas
afactud bassfor Boddies plea Asthe trid judge pointed out, he could not procedurdly quash the
indictment, which aso induded a second charge of aggravated assault. Thetrid court found, as sat out
previoudy, thet there was no bagisto dlow prasecution of the trandfer of cocaine charge. The transcript
of the post-conviction relief hearing indicates the relief was denied because of the benfits of the plea
bargain, not because there was afactud bassfor the plea

118. TheCourt of Appeals dso doesnot go so far asto find that afactud basis did exi4, but instead
merdy dates"[b]ased on these facts, we cannot say that a sufficient factud basis did not exigt to support
the trid judge's acceptance of Boddies guilty plea Accordingly, we rgect Boddies argument in this
regard.” Boddie, 850 So 2d at 1210 (19).

119. A factud badsfor apleamay be esablished by the admisson of the defendant. Templeton v.
State, 725 So.2d 764, 766 (Miss. 1998). However, the admisson must contain factud statements
condlituting acrime or beaccompanied by independent evidenceof guilt. Reynoldsv. State, 521 So.2d
914, 917 (Miss 1988). This Court has held that afactud basisis not established by the merefact that a

defendant entersapleaof guilty. Lott, 597 So.2d at 628.
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120.  The mgority of this Court dites Gaskin v. State, 618 So.2d 103, and Corley v. State, 585
So.2d 765 (Miss. 1991), for the propostion thet a factud besis is established by the totdity of the
evidence, i.e, Boddi€ s datement and acknowledgment that the State could prove hisguilt.  However,
both of these cases can be distinguished.
121. InGaskin, this Court found afactud basis for acogpting the defendant’s guilty pless to murder
and armed robbery where Gaskin filed apetition to plead guilty that contained factudly spedific datements
with regard to the crimes he had committed and there were sworn Satements of two eyewitnessesto the
caime The Court found thet Gaskin's petition combined with the question-and-answer sesson during the
plea colloquy were not enough under Corley to establish afactud beds but that a factud besis was
established when bath were conddered dong with the sworn satements of the eyewitnesses
722.  In Corley, this Court found a factud beds for the defendant’s guilty plea where the Didrict
Attorney recited during the plea hearing the facts the State' s case would show if the matter proceeded to
trid. The Court hdd that:
What Rule 3.03(2) requiresis that, before it may accept the plea, the dircuit court have
beforeit,inter alia, ubgtantid evidence that the accused did commit the legdlly defined
offense to which heis offering the plea. What facts must be shown are afunction of the
definition of the crime and its assorted dements
Id.a 767. CitingUnited Statesv. Broce, 488 U.S. 563, 570, 109 S.Ct. 757, 764, 102 L. Ed. 2d 927
(2989), the Court further said “[i]n the end there must be enough that the court may say with confidence

the prosecution could prove the accused guilty of the crime charged, ‘thet the defendant’ s conduct was

within the ambit of that defined asarimind.”” Corley, 585 So. 2d at 767.
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123. Here, Boddiedid not admit to thedementsof any factudly spedific crime, hemerdy entered aplea
and responded "yes, Sr* when asked if hewas guilty. Thetrid court did not sat out the dements of any
factudly spedific crimeand hed previoudy found that the State could nat provethe dements of thetrander
cime Rdiance on the datements of crack users or Boddies unsworn satement to police to esteblish a
factud badsis improper because the trid judge hed dready found that evidence not sufficient to dlow
prosecution of the charge. The mgority failsto address the fact thet this evidence was consdered by the
trid court prior to the ruling thet the evidence was inauffident. The mgority dso fails to diinguish the
precedent regarding the factud bassissue. Thetrid court cannot “say with confidence the prosscution
could prove the accused guilty of the crime charged” as required under Corley when it hes dreedy sad
that the prasecution cannat prove the accusad guilty of the crime charged.

24. Themgority eroneoudy assartsthat Boddie* sated that hewas* stified the State [could] prove
beyond a reasonable doubt thet [he wag| quilty of the offense charged, unlawful trander of cocaine’™ In
redity, the datement quoted by the mgority and attributed to Boddie was made by the trid court in the
formof aquegtion, towhich Boddieanswered“[yles, Sr.”? Further, nothingin the pleacalloquy establishes
afactud bassfor the trander charge. Thereis only Boddie answering "yes, Sr' to various questions by
the court, and this Court has previoudy said that does not establish afactud bess

125. ThscaseisgmilartoCarter v. State, 775 S0.2d 91 (Miss. 1999), wherethis Court affirmed the

Court of Appedson catiorari, holding that there was sufficient evidence to support Carter's plea of guilty

*The mgjority aso attributes satementsto Boddie' smother that the record establishes shedid not
actudly make. The mgority is referring to Boddie' s mother responding “[y]es, Sr” to two questions by
the tria court as to whether she had been present during discussions with Boddie and his lawyer and
whether she was satisfied he understood what he was doing.
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to seduction. However, Carter can be disinguished because there was much more evidence presented
and an in-depth plea colloquy, during which Carter admitted conduct "within the ambit of thet defined as
caimind.” Seeid. a 97, 98. Inboth Carter ad Lott, the defendants actudly told the court what
happened during the aime. Also, the andyss presented in the dissent in Carter offers ingght into this
requirement.

The purpose of the factud basis prerequiste isto require the trid court to delve beyond

the admisson of guilt and makeitsown determination that thereissubdtantia evidencethat

the pleader did infact commit thearime heis charged with and isnat pleeding guilty for any

other objectionable reason. Gaskin v. State, 618 So.2d 103, 106 (Miss. 1993).

Fndly, therecord a thetime of the guilty pleamust providethefectud bess. Gaskin v.

State, 618 So.2d a 106; L ott v. State, 597 So.2d a 628; Corleyv. State, 585 So.2d

at 768.
Carter, 775 So.2d a 99 (Pittman, P.J,, dissenting).
126. A factud bassisnot established when the record does not ind ude the gtipul ation by the parties of
the proof to be offered, the trid court previoudy found insufficient evidence to dlow prasecution for the
aime charged, and naither the plea.colloguy nor the transcript of the pogt-conviction rdief hearing st out
afactud bagasfor the plear Because | would find thet the trid court falled to esteblish afactud bassfor
the pleaand that the judgments of the Court of Appeds and the Circuit Court of Pike County should be

reversed, | must respectfully dissent.
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